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Title  49— Transportation 

CHAPTER  X — INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  293  (Sub-No.  2)  ] 

PART  1125— STANDARDS  FOR  DETER¬ 
MINING  RAIL  SERVICE  CONTINUATION 
SUBSIDIES 

Miscellaneous  Avoidable  Costs; 

Amendments 

On  February  25,  1974,  the  Director  of 
the  Rail  Services  Planning  Office  (the 
“Office”)  of  the  Interstate  Commerce 
Commission  (the  “Commission”)  issued 
a  notice  of  proposed  rulemaking  and 
order  (39  PR  7182)  pursuant  to  section 
205(d)  (3)  of  the  Regional  Rail  Reor¬ 
ganization  Act  of  1973  (the  “Act”),  45 
U.S.C.  715(d)(3)  which  provides  that 
the  Office  shall: 

•  •  •  within  180  days  after  the  date  of 
enactment  of  this  Act,  determine  and  pub¬ 
lish  standards  for  determining  the  “revenue 
attributable  to  the  raU  properties”,  the 
“avoidable  costs  of  providing  service”,  and 
“a  reasonable  return  on  the  value”,  as  those 
phrases  sure  used  In  section  304  of  this  Act, 
after  a  proceeding  in  accordance  with  the 
provisions  of  section  553  of  title  5,  United 
States  Code. 

The  notice  set  forth  a  proposed  Part 
1125  to  Title  49  of  the  Code  of  Federal 
Regulations,  containing  Standards  for 
defining  the  quoted  terms.  The  Office 
Issued  the  Standards  on  July  1,  1974 


lines  had  arisen  as  a  result  of  the  fall-  duce  the  spread  between  costs  and  reev- 
ure  of  the  Standards  specifically  to  ad-  enues  to  zero,  thereeby  nullifying  the 
dress  the  problem.  The  Office,  therefore,  need  for  a  subsidy  preogram. 

Issued  an  amendment  which  would  deal  There  was  some  concern  voiced  regard- 
with  the  problem  by  making  liability  in-  Ing  the  liability  of  the  subsidizer  for  ac- 
surance  costs  avoidable  costs  of  provid-  cidents  which  occur  outside  the  physical 
ing  service  over  subsidized  lines.  How-  boimdaries  of  the  branch  and  involving 
ever,  the  amendment  was  broadly  worded  freight  which  originated  or  terminated 
to  include  not  only  insurance  costs,  but  on  the  branch.  It  is  the  intent  of  the 
also  other  directly  attributable  costs  not  Standards  that  liabUity  of  the  subsi- 
otherwise  covered  by  the  Standards.  dizers  be  confined  to  accidents  actually 
Only  fourteen  comments  were  filed  in  occurring  on  the  subsidized  line, 
response  to  the  Office’s  invitation.  A  full  Several  siffimissions  contained  corn- 
review  of  the  submissions  received  indi-  ments  suggesting  methods  for  determin- 
cates  that  the  approach  adopted  by  the  ing  how  the  actual  cost  of  UabUity  in- 
Office  may  have  done  more  to  generate  surance  for  the  branch  lines  shoidd  be 
imcertainty  than  to  resolve  it.  Concern  determined.  These  comments  suggested 
was  voiced  that  the  opening  created  by  that  the  subsidizer  pay  an  additional 
the  amendment  could  have  a  harmful  cost  based  on  either  ton-miles;  the  ratio 
effect  on  the  negotiations  now  underway  of  the  branch  line  track  miles  to  the 
between  potential  subsidizers  and  poten-  carrier’s  entire  system  miles;  or  the 
tial  operators  of  service  over  branch  lines  revenues  received  from  the  branch.  ’The 
since  an  unlimited  number  of  categories  Office  views  its  responsibility  as  defining 
of  costs  could  be  included  in  the  proposed  where  the  liability  should  fall  and  be- 
“miscellaneous  avoidable  costs”  account,  lieves  that  it  should  be  left  to  the  parties 
some  of  which  had  been  specifically  ex-  i®  negotiate  the  best  method  for  deter- 
cluded  in  earlier  reports.  Therefore,  the  mining  how  to  apportion  the  costs  of 
Office  has  decided  to  rescind  the  amend-  liability  insurance.  ’The  Office  has  previ- 
ment  and  promulgate  new  amendments  ously  ruled  on  the  liability  issue  by  in- 
in  its  place.  ’The  new  amendments  are  eluding  the  accounts  to  which  such  costs 
limited  in  scope  and  relate  only  to  the  would  be  assigned  as  avoidable  costs.  The 
proper  treatment  of  costs  inemred  in  the  sole  issue  remaining  is  whether  altema- 
provision  of  liability  protection  plus  the  tive  methods  of  covering  this  liability 
addition  of  an  accoimt  which  was  in-  should  be  included  in  the  Standards, 
advertently  omitted  in  earUer  reports.  Obviously,  insurance  is  one  way  of 
Several  of  the  submissions  received  by  covering  the  subsidizer’s  liability.  How- 


(39  FR  2429).  On  July  30,  1974,  the  the  Office  interpreted  the  Notice,  partic-  ever,  the  record  indicates  that  the  cost 


Office  annoimced  that  petitions  seeking  ularly  its  call  for  an  alternative  amend-  of  insiirance  without  a  deductible  would 


amendment  of  the  Standards  would  be  ment,  to  be  a  general  invitation  for  the  be  prohibitive  and  that  the  existence  of  a 


accepted  (39  FR  28196) . 

Following  an  in-depth  analysis  of  the 
petitions  and  of  the  knowledge  gained 
from  the  testing  of  the  Standards,  the 
Office  published  revised  Standards  on 
January  8,  1975  (40  FR  1624) .  Since  the 
revised  Standards  refiected  significant 
changes  from  the  original  version,  the 
Office  invited  additional  comments.  Fol- 


submission  of  amendments  of  any  na¬ 
ture.  The  Office  considered  only  those 
amendments  which  dealt  with  the  liabil¬ 
ity  issue.  Amendments  dealing  with  un¬ 
related  matters  will  be  reviewed,  and, 
if  necessary,  a  subsequent  proceeding  will 
be  conducted  to  further  amend  the 
Standards.  ’The  Office  believes  that  con¬ 
sideration  of  additional  amendments  at 


deductible,  even  in  a  nominal  amount,  is 
a  burden  some  potential  subsidizers  can¬ 
not  assume  because  of  the  uncertainty 
involved.  As  a  result.  Consolidated  Rail 
Corporation  has  developed  a  program  to 
cover  the  liability  of  those  lines  over 
which  it  will  provide  service.  The  pro¬ 
gram  would  establish  a  surcharge  based 
on  a  percentage  of  revenues  attributed 


lowing  analysis  of  the  additional  com¬ 
ments,  the  Office  issued  Miscellaneous 
Amendments  to  the  Standards  on 
March  28,  1975  (40  FR  1^186) . 

On  December  10,  1975,  the  Office  pub¬ 
lished  an  amendment  to  the  Standards 
setting  forth  a  new  paragraph  to  be 
added  to  §  1125.5.  ’The  new  paragraph 
was  incorrectly  identified  in  the  Notice 
and  Order  as  §  1125.5(1)  ;*  the  proper 
designation  for  the  new  paragraph 
should  have  been  §  1125.5(n).  The  Of¬ 
fice  invited  comments  on  the  amend¬ 
ment,  to  be  filed  by  January  7,  1976,  and 
It  ordered  that  the  amendment  take 
effect  January  22,  1976.  ’The  Office  noted 
that,  if  comments  requiring  change  in 
the  amendment  were  received,  it  would 
be  modified  at  a  future  date. 

Positions  of  the  Parties  and 
Discussion 

The  amendment,  which  is  the  subject 


this  time  would  hamper  the  negotiations 
now  underway. 

The  submissions  dealing  expressly 
with  the  insurance  problem  covered  a 
full  spectrum  of  viewpoints  ranging  from 
approval  of  the  amendment  as  originally 
proposed  to  contentions  that  no  allow¬ 
ance  should  be  provided  for  liability  in¬ 
surance  premiums  as  avoidable  costs. 
Those  making  the  latter  argument  based 
their  position  on  the  grounds  that  the 
payment  by  shippers  of  existing  freight 
rates  should  entitle  the  subsidizer  to  be 
held  harmless  from  liability.  Some  con¬ 
tended  that  inclusion  of  an  allowance 
for  such  costs  in  the  subsidy  standards  as 
avoidable  costs  of  service  continuation 
on  light-density  lines  would  produce  un¬ 
just,  imreasonable,  or  preferential 
charges.  The  general  level  of  the  freight 
rate  structure  is  intended  to  cover  all 
cost  elements,  including  insurance.  The 
fact  that  it  does  not  have  this  effect 


to  each  siffisidized  line.  The  surcharge 
from  each  of  the  subsidized  lines  to  be 
operated  by  ConRail  would  be  paid  into 
a  special  reserve  fund.  ConRail  will  ob¬ 
tain  coverage  for  all  of  the  branch  lines 
which  it  agrees  to  operate  by  extending 
its  own  catastrophe  policy  to  include 
coverage  for  the  States  or  other  subsi¬ 
dizers.  The  resultant  additional  premium 
cost  would  be  paid  out  of  the  special  re¬ 
serve  fimd.  In  addition,  a  supplemental 
policy  will  be  taken  out  by  ConRail  to 
cover  all  of  the  subsidized  lines  which  it 
operates.  This  additional  policy  will  have 
deductible  in  the  $100,000  range  and  will 
provide  coverage  up  to  the  $2  million  de¬ 
ductible  of  ConRail’s  general  liability 
policy.  The  premiiun  cost  for  this  ad¬ 
ditional  policy  would  also  come  out  of  the 
special  reserve  fund.  The  remainder  of 
the  special  reserve  fund  would  be  avail¬ 
able  to  cover  any  deductible  expenses 
incurred  in  the  operation  of  the  subsi- 


of  this  proceeding  was  intended  specifi¬ 
cally  to  establish  a  proper  method  for  the 
treatment  of  the  costs  of  UabUity  protec¬ 
tion  covering  operations  of  branch  lines 


when  applied  to  the  light-density  lines 
excluded  from  the  Final  System  Plan 
resulted  in  tiie  need  for  a  subsidy  pro¬ 
gram.  Were  the  Office  to  exclude  from 


dized  lines.  If  claims  exceed  this  reserve, 
ConRaU  will  cover  them  with  its  funds. 
At  the  beginning  of  each  year,  ConRaU 
would  take  into  consideration  any  such 


not  included  in  the  Final  System  Plan,  the  Standards  aU  cost  elements  which  amounts  expended  during  the  prior  year 


Uncertainty  concerning  t|ie  proper  treat-  are  considered  in  establishing  freight  plus  interest,  and  the  percentage  of  rev- 
ment  of  UabUity  insurance  costs  for  such  rates,  the  obvious  effect  would  be  to  re-  raue  paid  into  the  fund  would  be  ad- 
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justed  to  3rleld  a  fund  equal  to  the  previ¬ 
ous  year’s  costs.  While  the  Office  Is  not 
adopting  this  m}proach  as  a  mandatory 
solution.  It  does  believe  that  the  concept 
has  merit  If  the  details  can  be  agreed  to 
by  the  parties  Involved.  Consequently, 
the  Office  is  amending  the  standards  to 
include  provision  for  both  an  Insurance 
and  a  casualty  reserve  accoxmt. 

As  a  result.  Account  414 — Insurance  is 
being  added  to  the  accoimts  Included  in 
§  1125.5(c)  (14)  to  provide  for  the  assign¬ 
ment  of  insurance  pronlums  on  a  direct 
basis  to  the  branch.  The  Office  has  been 
able  to  Identify  two  types  of  prmiiuns 
which  would  be  chargeable  to  this  ac¬ 
count.  First,  most  railroads  pmchase  so- 
called  “catastrophe”  insurance  to  covet 
potoatial  liability.  These  policies  gen¬ 
erally  have  a  substantial  deductible  in 
the  $1  million  to  $2  million  range.  To  the 
extent  that  the  cost  of  this  coverage  is 
increased  by  the  operations  of  subsidized 
lines,  the  increase  should  be  treated  as 
an  avoidable  cost.  Second,  it  appears  that 
an  additional  policy  covering  the  differ¬ 
ence  in  the  substantial  deductible  con¬ 
tained  in  the  “catastrophe"  policies  and  a 
significantly  lesser  amoimt  will  be  avail¬ 
able  through  companies  which  tradi¬ 
tionally  have  underwritten  short  line 
railroads.  The  pr^niums  for  such  inst¬ 
ance  should  also  be  treated  as  an  avoid¬ 
able  cost. 

The  Standards  are  also  being  amended 
to  permit  the  establlshmmit  of  a  “Casu¬ 
alty  Reserve  Accoimt”  and  to  allow  the 
payments  to  it  to  be  considered  as  avoid¬ 
able  losses.  The  intent  of  establishing 
such  an  account  is  to  transfer  the  sub¬ 
sidizer’s  liability  for  Account  415 — Clear¬ 
ing  wrecks;  Account  416 — Damage  to 
property;  Account  417 — Damage  to  live¬ 
stock  on  the  right-of-way;  Account  418 — 
Loss  and  damage — Freight;  and  Account 
420 — Injuries  to  persons  from  the  sub¬ 
sidizer  to  the  railroad.  By  payment  into 
the  new  account  the  subsidizer  would  be 
held  harmless  in  the  accounts  cited 
above.  Accordingly,  the  C^asualty  Reserve 
Accoimt  will  be  established  as  S  1125.5(n) 
of  the  Standards. 

During  the  Office’s  review  of  the  rec¬ 
ord,  it  was  discovered  that  Account 
420 — Injuries  to  persons  was  inad¬ 
vertently  omitted  during  the  develop¬ 


ment  of  the  present  standards.  It  has 
been  the  Office’s  conslstoit  position  that 
the  liability  for  casualty  losses  lies  with 
the  subsidizer  as  witnessed  by  the  as- 
si£mm^ts  of  costs  directly  related  to 
Accounts  415 — Clearing  wrecks;  416 — 
Damage  to  property;  417 — Damage  to 
livestock  on  right-of-way;  and  418 — 
Loss  and  damage.  Accordi^ly,  Account 
420 — Injuries  to  persons  will  be  added  to 
the  accounts  included  in  S  1125.5(c)  (14). 

ContenUims  raised  by  the  parties  and 
not  specifically  addressed  herein  have 
nevertheless  been  considered  and  deter¬ 
mined  to  be  without  m^t. 

The  am^dments  promulgated  herein 
shall  take  effect  January  22,  1976.  Since 
the  new  amendments  refiect  change  in 
the  amendment  published  December  10, 
1975,  the  Office  will  entertain  comments 
filed  on  or  before  March  1,  1976. 

Pasths  Piling  PinmoNS 

GOVERNMKNT 

Federal — Office  ctf  the  Public  Cotmsel. 

State — 0(Hxunoawealth  ol  PennsylTaula 
Department  of  Tranq;>ortatioa,  Michigan  De¬ 
partment  of  EUghwaya  and  Tran^xirtatlon, 
New  Jersey  Department  of  IVatuqMrtatlon. 
New  York  State  Department  of  TTanqxwta- 
tlon. 

BUSINXSS 

Air  Products  and  Chemical  Oonqiany, 
Frigid  Foods  Products  Company. 

ORGANIZATIONS 

Cass  City  RaU  Users,  Railroad  Task  Force 
ior  Northeast  Region. 

RAILROADS 

Association  of  American  Railroads;  Oon- 
soUdated  RaU  Corporation;  Detroit,  Toledo 
and  Ironton  Railroad  (Company. 

OONCERNZD  CITIZKN8 

Mr.  C.  Richard  Marshall,  Mr.  James  E. 
Smith. 

In  consideration  of  the  foregoing:  It 
is  ordered.  That  the  amwidnient  pub¬ 
lished  December  10,  1975,  setting  forth  a 
new  S  1125.5(n)  (identified  as  S  1125.5(1) 
in  the  Notice  of  December  10,  1975)  of 
Subchapter  B  of  Chapter  X  of  Title  49 
of  the  Code  of  Federal  Regulations  is 
hereby  rescinded. 

It  is  further  ordered.  That  Part  1125  of 
Subchapter  B  of  Chapter  X  of  Title  49  of 


the  Code  of  Federal  Regulati<ms,  be 
amended  by  making  the  changes  set 
forth  below  to  the  Standards  adopted  on 
January  8,  1975,  and  am^ded  on  March 
28,  1975. 

And  it  is  further  ordered.  That  Uiis 
order  shall  beemne  effective  January  22, 
1976. 

(seal]  Robert  L.  Oswald,* 

Secretary. 

§  1125.5  [Amended] 

1.  Ddete  9  1125.5(c)  (14)  and  substi¬ 
tute  the  f(^owing  new  paragraph: 

(14)  Account  411 — Other  expenses; 
Account  414 — Insurance;  Account  415 — 
Clearing  wrecks;  Account  416 — Dam¬ 
age  to  property;  Account  417— Damage 
to  livestock  on  the  right-of-way;  Ac¬ 
count  418 — Loss  and  damage — Freight; 
Account  420 — Injuries  to  persons;  Ac¬ 
count  421—TOFC/COFC  terminals;  Ac¬ 
count  422 — Other  highway  transporta¬ 
tion  expenses;  Account  390— Operating 
joint  yard  and  terminals — Dr.;  Account 
391— Operating  joint  yard  and  termi¬ 
nals — Cr.;  Account  412 — Operating  joint 
tracks  and  facilities — Dr.;  and  Account 
413 — Operating  joint  tracks  and  facil¬ 
ities — Cr.  The  costs  assigned  under  these 
accoimts  shall  be  the  actual  branch  costs 
assigned  on  a  direct  basis. 

2.  Add  the  following  new  paragraph 
(n)  to  9  1125.5: 

(n)  Casualty  Reserve  Account.  The 
costs  assigned  under  this  account  shsdl 
be  any  payments  mutually  agreed  to  by 
the  person  offering  the  subsidy  and  the 
railroad  for  the  purpose  of  holding  the 
subsidizer  harmless  from  any  liability 
under  Account  415 — Clearing  wrecks; 
Account  416 — Damage  to  property;  Ac¬ 
count  417 — Damage  to  livestock  on 
right-of-way;  Account  418 — Loss  and 
damage — Freight;  Account  420 — Injuries 
to  persons.  Such  costs  may  Include  a  rea- 
smiable  fee  to  cover  the  cost  of  adminis¬ 
tering  the  fund. 

[FR  Doc.7e-2066  FUed  l-31-76;8:46  am] 


1  Present:  Alan  M.  Fltswater,  IXrector,  Rail 
Servleee  Planning  OlBoe,  to  wtiom  the  mattw 
under  consideration  In  this  docket  has  been 
assigned. 
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